ADVOCATING FOR BATTERED WOMEN IN FAMILY COURT

DISCUSSION NOTES AND DETAILED OUTLINE

I. 
INTRODUCTION

Experience and many studies find that abusers will seek joint or sole custody even when they are very unlikely to get it or even want it in order to use the courts as another means of harassment of their victims.  Those who work in family courts, including judges, attorneys, child representatives, and custody evaluators, often believe in the same myths as the general public, many of which view battered women negatively.  In addition, the focus on children often ignores the dangers faced by battered women and their children.
II.
DYNAMICS OF PARENTING IN DOMESTIC VIOLENCE SITUATIONS


A.
Children are aware of domestic violence, even when they are not themselves targets of violence.


Both the victim and the perpetrator often say that the children are unaware of violence in the home.  Research indicates, however, that 90% of children are aware of violent incidents.  Children experience domestic violence in several ways.  They:

· witness actual violence; 
· overhear violence when they are in other rooms, often when parents believe they are sleeping; and 
· see the aftermath of violence, including injuries and property damage.  
In addition, they are aware of high levels of tension in the home.

B.
Effects on children


Child exposed to domestic violence may suffer a variety of consequences, including:

· Behavioral and emotional problems

· More aggressive and antisocial (externalized) behaviors

· More anxiety, lower self-esteem, depression, anger and temperament problems

· Less ability to understand how others feel and to empathize with others
· Lower social competency, poorer peer relationships

· Decreased cognitive functioning, including lower verbal and quantitative skills

· Develop attitudes justifying their own use of violence


It is important to note that many factors affect the impact of domestic violence on children.  Most important of those factors is the parenting of the victim parent who is often able to offset the negative influence of the batterer.  Every situation must be individually evaluated.

C.
Domestic violence and child abuse


There is a high correlation between domestic violence and child abuse.  Studies indicate that batterers are 10 times more likely to physically abuse their children than non-battering men. 

D.
Domestic violence and incest


Studies indicate that batterers are 4 to 9 times more likely to commit incest than non-battering men.  Sexually abusing batterers stand out for their:

· high sense of entitlement, 
· self-centered expectation that the children should meet their needs (role reversal),
· high level of manipulation, and 
· perception of the children as owned objects.


Psychological evaluations cannot reliably distinguish between offenders and non-offenders.  Clinical evaluations and psychological testing are especially poor at predicting future sexual offenses against children, scoring only slightly better than chance at assessing which men would re-offend.

E.
Batterers parenting styles


According to Bancroft and Silverman, batterers tend to:

· Be authoritarian yet neglectful parents;
· Be highly manipulative;
· Create divisions within the family, between siblings and between mother and child;
· Have poor emotional boundaries, expecting children to end to the batterer’s needs; and
· Have unrealistic and inappropriate behavioral expectations of their children, often expecting them to behave like mature adults.
F.
Abuser’s effect on mother’s parenting


Abusers undermine the mother’s parenting in many ways.  They tell children that their mother is stupid and that they don’t have to listen to what she says, even when they are divorced and the mother has custody.  They often encourage children to break the rules the mother has set down for her household.  Particularly in the context of a custody case where battered women feel that their parenting in under a microscope, the abuser’s attack on the mother’s parenting may result in timid and/or inconsistent parenting.


The best predictor of how well children will cope is the mother’s parenting stress.  Even if a battered woman in under tremendous stress, if she is confident in her parenting style, her children will fare better overall.  For this reason, it is important to support the battered woman’s parenting and prevent the abuser’s effort to undermine her with the children.

III.
VISITATION ISSUES
A.
Advocating for restrictions or supervision to protect battered women

Battered women often find that abusers use visitation exchanges to harass and intimate them.  Based on their history with the abuser, they fear that they will be injured during the exchanges.

Family courts tend to be focused on the children and may be less supportive of the concerns of parents.  In fact, efforts by battered women to protect themselves and to set boundaries to keep distance between themselves and their abusers are often wrongly viewed as efforts to alienate the children from the father.  

While the mother may be the focus of the abuser’s efforts, the exchange is witnessed by the children.  Presenting the need to eliminate contact between the parents during exchanges as necessary for the children’s well-being may have more impact on the court.

In evaluating the case for restrictions or supervision of visitation, ask the following questions:

· Is the problem behavior directed toward the mother or the child?

· How is the child affected by those behaviors?

· Can the problem be solved with appropriate court orders?

· What can be done to reduce the impact on the child while protecting the safety of the mother?

B.
Visitation exchanges
An attorney representing a domestic violence victim should discuss the options with the client and ask the client which option provides the best protection with the least potential for harassment.  An option that works for one woman might be disastrous for another.  Attorneys are often under pressure in court to come up with quick solutions.  Make sure you understand why some options work for your client and other won’t before coming to court.
Where there is a risk to a parent during visitation exchanges, courts often order the exchange to take place at public locations. This is based on the belief that the abusive parent will modify his behavior in public.  This is often a false assumption that can have a serious impact on the safety of the child or the other parent.  
In addition, some parents live in neighborhoods where waiting in a public place is dangerous due to the level of violence in the community.  Exchanges in public places also give the abusive parent the opportunity to harass the custodial parent by keeping the parent waiting for extended periods of time for the return of the children.  In addition, parents are inconvenienced when they are required to bring children to public locations and the abuser doesn’t show.  
If the visitation exchange does take place at a retail location and there is a history of the non-custodial parent making false allegations that the children are not brought to the location or that the parent is habitually late, the custodial parent can make a purchase to obtain a time-stamped receipt to prove that she was there and on time.

Some attorneys have recommended that the visitation exchange take place at a police station.  Using a police station as the exchange location can be psychologically harmful to a child who equates time with the noncustodial parent with the need for police protection.  Also keep in mind that the lobby area of a police station may not be a particularly safe location for a child.  If the situation is so serious that only a police station will do, the risk to the abused parent is too great to allow in-person exchanges.

Curbside pick up and drop off at the residence may be a good option in some situations, if the children are old enough to walk from the house to the car and back again.  There is less inconvenience and upset if the parent fails to arrive for visitation and the children may be able to move on easier to other activities.  It also takes away much of the harassment value of being late.

The problem, of course, is the abuser using this as an opportunity to come at any time or to come an hour before visitation starts to watch the survivor.  If curbside exchanges are ordered, also order that the abuser cannot leave the car at any time and can only be present at the exact time of the pick up and drop off and no other time.

Visitation exchanges can also be handled by third-parties.  In some families, there are enough supportive members to ensure that someone will always be available for the exchange.  This is not always the case and such an order can become a burden for a custodial parent who is reduced to begging family members for help. Family members of the abuser who handle the exchange may also harass the custodial parent.
 
Visitation centers have been opened in many communities to facilitate court-ordered visitation, including supporting exchanges.  Check with the domestic violence program in your community to see if this service is available.  Visitation exchange centers have the advantage that they are generally staffed by people who have been trained in domestic violence and their practices should reflect that knowledge.  Another advantage is that the exchanges are documented and can be used as proof that the custodial parent is cooperating with the visitation schedule in response to false allegations or prove that the non-custodial parent routinely fails to follow the schedule.
When the noncustodial parent has a substance abuse problem or there is a history of violence to the custodial parent, the court order can state that the custodial parent, when acting in good faith, can deny the parent access to the children if he or she believes the noncustodial parent to be intoxicated or under the influence of drugs or behaving in an abusive manner when the parent arrives to exercise visitation. This provision is automatic when visitation is ordered via an Order of Protection under the Illinois Domestic Violence Act.  750 ILCS 60/214 (b)(7)
The parent should be warned that they may have to defend their judgment in court.  The parent should keep a log documenting the date and time of the incident and his or her reasons for believing the parent was under the influence or abusive (for example, slurred speech, glassy eyes, threats made).   The log can be used to refresh recollection should the parent have to testify.  Because the log will be tendered to opposing counsel if used to refresh the witness’ recollection, the log should include only business-like entries without any personal commentary.

C.
Choosing visitation supervisors

There are several possibilities for visitation supervisors: friends or family members, professional supervisors, and non-profit centers.  The pros and cons are discussed below.

Using friends or family as supervisors has the advantage of being free and, in most cases, more flexible.  To safely choose friends or family members as supervisors, carefully consider the issue that made supervision necessary and whether or not this person is able to effectively protect the child.  If supervised visitation is ordered because of domestic violence, will the potential supervisor be able to deal with the abusive parent or is this someone who would be intimidated or at risk as well?  Using a person as a supervisor who is ultimately unable or unwilling to stand up to the abusive parent is setting the stage for disaster.

If friends or family members are being used for supervision, they should be given clear guidelines about prohibited behavior and appropriate responses to prohibited behavior, such as when visitation should be terminated or when it would be appropriate to call the police for assistance.  If using friends or family members of the abusive parent, consider asking the court to require each potential supervisor to file an appearance in the case and accept responsibility for appropriate supervision.  By doing so, the supervisor subjects him or herself to the jurisdiction of the court and can be held accountable through the court’s contempt powers.

Professional supervisors are also available for a fee. In some cases, a professional social worker or therapist can be used to provide therapeutic supervision where the professional interacts with the parent and child to improve the relationship and to provide parenting training.  In other situations, the supervisor is merely someone with some training who is there to observe the visitation to make sure that the rules are followed.

There are two primary advantages to using a professional supervisor: a) they have a better understanding of how to deal with situations that arise during visitation and b) some will supervise field trips to locations outside of the home or office, such as a trip to the zoo, allowing for a more natural time between the parent and child.  If the visitation is to remain supervised for an extended period of time, this option can become very expensive.  An attorney is well advised to check into the reputation of the supervisor before hiring the person.  Some supervisors fail to keep appropriate boundaries with the parents, becoming too involved and losing objectivity.

As mentioned earlier, visitation exchange programs may be an option.  Before choosing a program, interview a staff person to determine if their guidelines are appropriate.  In cases involving domestic violence, their guidelines should require that the noncustodial parent be present before the custodial parent arrives to make sure that the parent isn’t laying-in-wait for the parent outside of the program. The parent can call from a safe distance and only approach the visitation center after being assured that the abusive parent is within the facility.  At the conclusion of the visitation, the custodial parent should leave 15 minutes before the noncustodial parent so that the custodial parent can leave the area without being confronted or followed.

The program should also have guidelines to prevent an imposter from picking up the child, particularly when the parent has used third parties for pick up.  A code word can be used that is known to the custodial parent and the program but not to the child or the noncustodial parent.  Anyone picking up the child who is not personally known by the program staff must provide the code word in order to complete the pick up.

D.
Telephone contact


Abusers will often misuse telephone access to gain information about the survivor.  They may start calling early in the day and continue to call until nighttime to determine where the survivor is and what she is doing.  Telephone access should be controlled to avoid a myriad of problems, including:

· Orders allowing frequent contact that the abuser uses to monitor the parent’s activities

· Orders requiring a particular duration of call so that the child is forced to stay on the phone when the parent is grilling or berating the child

· Orders that require the parent to be home at a particular time to receive the call, thereby restricting the parent’s ability to lead their own life.

The best order is one that requires that the child be allowed to call the other parent if the child wishes to.  Keep the age of the child and the quality of the relationship in mind.  A child who is very young will not want to be on the phone more than a few minutes.  A child of any age may resent being required to speak on the phone frequently or for extended periods if the parent and child have a strained relationship.

E.
Drafting visitation orders

Disagreements over visitation periods are quite common between separated or divorced parents, even when there isn’t violence involved.  Where there has been domestic violence, it can be assumed that abusers will use any loophole to continue to abuse or harass the survivor.  Visitation orders should be very tightly worded and unambiguous.  The order should minimize any need for discussion between the parents.

Visitation orders should be very detailed as to when visitation is to occur, including stating where children will spend holidays, their birthdays and their parents’ birthdays as well as what happens, for example, when Mother’s Day falls on dad’s weekend.
When visitation cannot be spelled out in advance, provide parameters, particularly spelling out when there must be agreement between the parties for the provision to be effective.   For example, an order merely states that the noncustodial parent will have two weeks of visitation in the summer but does not provide guidance on how the dates will be determined.  The noncustodial parent leaves a message on the voice mail of the custodial parent at 2:30 on Friday afternoon to say that he is picking up the child at day care and keeping the child for two weeks pursuant to the court order, without advance notice or first gaining agreement.   

If the parent seeks assistance from law enforcement, how will the police determine if the noncustodial parent is acting within the scope of the order if the order does not require advance notice and agreement?  For family law attorneys, the need for agreement may be implied.  In the criminal system where police and prosecutors must take into account the high burden of proof and the possible defenses offenders may make at trial, the decision may be made to wait two weeks to see if the child is returned before considering any assistance or considering child abduction charges. 


Consider provisions that clarify consequences for the abusive parent’s failure to comply with the order.  For example, the abusive parent wishes to pick the child up from school, but the parent is known for failing to show up.  It is best to avoid this situation altogether, but in some cases the judge will think this is a good idea as a means of avoiding contact between the parents. Be sure to include a provision that if the parent fails to pick up the child without making arrangements for some other responsible adult to do the pick up, after school picks up will be discontinued until further order of court.


Another example involves the parent’s continued failure to pick up the children at a public location or at home.  It is very emotionally difficult on children to expect to be picked up by a parent who doesn’t come.  The more times this happens, the more damaging it is.  When this happens, it is best for the child to be able to move on to other activities as quickly as possible rather than prolong the disappointment.  
Build into the visitation order a provision for the forfeiting of visitation if the parent does not arrive within a reasonable period of time, say 15 minutes for public locations or perhaps 30 minutes from home.  Then if the parent has not called to make alternative arrangements or to explain that they are coming but delayed, the visitation period is forfeited and the custodial parent and child can feel free to move on to other things.  

This is also helpful in those situations where the noncustodial parent believes that the child should be available for the duration of the visitation period and that he can come at any time.  For example, the visitation period is Friday night at 6 pm to Sunday night at 6 pm.  Rather than arriving on Friday night at 6 pm, disappointing the waiting child, the parent shows up the next afternoon, demanding that the child be turned over and, in some cases, calling the police to order that the child be turned over.

F.
Safety planning


Domestic violence programs will do safety planning with battered women, helping them to figure out how to handle various situations.  When a visitation order is entered, an existing safety plan might need to be reviewed and changed.  If the survivor has never done a safety plan, now is a good time.


Safety planning should also be done with children if they are old enough to understand and take steps to help themselves.
IV.
CUSTODY ISSUES
A.
Seeking custody in a domestic violence situation

Abusers may seek joint or sole custody merely as a mean of harassing survivors.  In many jurisdictions, contested custody cases involve prolonged decision-making, lasting two years or more.  It is not uncommon is many jurisdictions for court to delegate much decision making by using psychological evaluations and/or child representatives to make recommendations.

Studies indicate that as many as 80% of cases labeled “high-conflict divorces” are actually domestic violence cases.  When a case is labeled in such a manner, the court and other systems players may unfairly see both parents as equally at fault.  

B.
Best interest standards

Nearly all states consider domestic violence to be a factor for courts to consider in determining custody but it is generally one of many.  In 1994, the National Council of Juvenile and Family Court Judges recommended a presumption against custody for abusers.  At least 24 states have now passed the presumption, with varying degrees of success.

The Illinois Marriage and Dissolution of Marriage Act requires courts to consider various factors in determining the best interests of the child.  Those factors include two related to domestic violence:

· The physical violence or threat of physical violence by the child’s potential custodian, whether directed against the child or against another person and

· The occurrence of ongoing abuse as defined by the Illinois Domestic Violence Act, whether directed against the child or directed against another person.  750 ILCS 5/602 (a)

C.
Mediation in domestic violence cases


Much has been written about the problems of having survivors of domestic violence forced into mediation with their abusers.  Some of the problems include:

· Inequality in bargaining ability and/or skills

· Survivors fear of being in the same room with/or confronting the abuser

· Risk of retaliation for anything the survivor says in mediation sessions

· Abusers make unrealistic demands which distorts the process and the results


The American Bar Association and the National Council of Juvenile and Family Court Judges recommend an opt-out provision for battered women.  In Illinois, Supreme Court Rules allow for each circuit to come up with its own rules.

If a survivor is forced into mediation despite an attempt to opt-out, there are several ways to assist the survivor in an attempt to improve the outcome.   First, help her focus on her issues.  Survivors often enter mediation with a desire to explain the history of the relationship, all the reasons she doesn’t trust him and every thing he’s ever done wrong.  Not only will the mediator not have time to hear the story, if the mediator is untrained, he or she may see the survivor as being uncooperative and negative.


Discuss beforehand all the possible options and what works best for her situation.  Help her to determine how to present her issues and suggest options.  She has a better chance of success if she is offering solutions rather than focusing on problems.


Second, the attorney should write a letter to the mediator briefly explaining the issues and have the survivor take that letter to the mediator.  Many times survivors will become so overwhelmed by the abusers accusations in mediation sessions that they will spend the entire session defending themselves and forget to address their own issues.


Third, the Uniform Mediation Act, which has passed in Illinois, allows a support person to accompany the victim to the mediation sessions

Fourth, both attorneys and advocates may relay information to the mediator.  The mediator may be prohibited from discussing the case due to confidentiality laws or court rules, so this may be a one-sided conversation but at least the issues may be better framed for the mediator.

D.
Custody evaluations and psychological testing


In busy jurisdictions, judges may order a custody evaluation to aid in determining custody.  In some of those jurisdictions, so much weight it given to the evaluation by the judge that the evaluator becomes the decision-maker.  This is particularly problematic because few evaluators have training in domestic violence.


The American Psychological Association recommends that evaluators dealing with cases involving allegations of child abuse, neglect or family violence should seek additional consultation or supervision if they themselves do not have specialize knowledge or experience.


The National Council of Juvenile and Family Court Judges has developed a manual entitled Navigating Custody and Visitation Evaluations in Cases with Domestic Violence: A Judge’s Guide.  This guide isn’t perfect from the domestic violence prospective but it does discourage judges from relying so heavily on evaluations instead of hearing the evidence and making their own determinations. In cases where evaluations are used, the guide explains the limitations and what to look for in determining how much weight to give the evaluation. 


Whether or not abuse occurred is often a subject of the evaluation and important to the recommendation.  Don’t rely on the evaluator to obtain all of the available evidence.  Obtain the following information, if available, and submit it to the evaluator:
· Police reports

· Counseling reports, if appropriate

· Child Protective Services records

· School records

· Interviews with school personnel

· Medical records

· Court records, including records of previous abuse for this survivor or others abused by this parent

· Contact information for DV workers, if appropriate

· Contact information for past partners of the abuser who were themselves abused, if safe for the survivor

Many evaluators will rely on psychological testing, even though the tests have never been “normed” on people going through divorces who may show patterns different from the general population.
Survivors of domestic violence may score badly on psychological tests due to the abuse.  Survivors score high on the MMPI-2 test for anger (scale 4), fearfulness or paranoia (scale 6) and confusion (scale 8).  This 4-6-8 pattern is often diagnosed as paranoid schizophrenia.  An evaluator who does not understand that this pattern is “reactive” to abuse and not reflective of a survivor’s actual mental health status may assume that the survivor is paranoid schizophrenic and imagined the abuse.

E.
Parental Alienation Syndrome (PAS)

Parental Alienation Syndrome as been called “junk science” by leading legal and psychological organizations and found inadmissible in many states.  For a detailed understanding of PAS, see Jennifer Hoult’s article, The Evidentiary Admissibility of Parental Alienation Syndrome: Science, Law and Policy.
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